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program shall implement a system of 
procedural safeguards with respect to 
actions regarding the identification, 
evaluation, or educational placement 
of persons who, because of handicap, 
need or are believed to need special in-
struction or related services. The sys-
tem shall include: 

(1) Notice; 
(2) An opportunity for the parents or 

guardian of the person to examine rel-
evant records; 

(3) An impartial hearing with oppor-
tunity for participation by the person’s 
parents or guardian and representation 
by counsel; and 

(4) Review procedure. 
(b) Compliance with the procedural 

safeguards of section 615 of the Edu-
cation of the Handicapped Act is one 
means of meeting this requirement. 

§ 18.437 Nonacademic services. 
(a) General. (1) Elementary, sec-

ondary, and adult education programs 
that receive Federal financial assist-
ance shall provide nonacademic and ex-
tracurricular services and activities in 
a manner which gives handicapped stu-
dents an equal opportunity for partici-
pation in these services and activities. 

(2) Nonacademic and extracurricular 
services and activities may include 
counseling services, physical rec-
reational athletics, transportation, 
health services, recreational activities, 
special interest groups or clubs spon-
sored by the recipient, referrals to 
agencies which provide assistance to 
handicapped persons, and employment 
of students, including both employ-
ment by the recipient and assistance in 
making available outside employment. 

(b) Counseling services. Elementary, 
secondary, and adult education pro-
grams that receive Federal financial 
assistance and that provide personal, 
academic, or vocational counseling, 
guidance, or placement services to 
their students shall provide these serv-
ices without discrimination on the 
basis of handicap and shall ensure that 
qualified handicapped students are not 
counseled toward more restrictive ca-
reer objectives than are nonhandi-
capped students with similar interests 
and abilities. 

(c) Physical education and athletics. (1) 
In providing physical education courses 

and athletics and similar aid, benefits, 
or services to any of its students, an el-
ementary, secondary, or adult edu-
cation program or activity that re-
ceives Federal financial assistance may 
not discriminate on the basis of handi-
cap. A recipient that offers physical 
education courses or that operates or 
sponsors interscholastic, club, or intra-
mural activities shall provide to quali-
fied handicapped students an equal op-
portunity for participation. 

(2) A recipient may offer to handi-
capped students physical education and 
athletic activities that are separate or 
different from those offered to non-
handicapped students only if separa-
tion or differentiation is consistent 
with the requirements of § 18.434 and 
only if no qualified handicapped stu-
dent is denied the opportunity to com-
pete for teams or to participate in 
courses that are not separate or dif-
ferent. 

[45 FR 63268, Sept. 24, 1980, as amended at 68 
FR 51370, Aug. 26, 2003] 

§ 18.438 Adult education. 
A recipient that provides adult edu-

cation may not, on the basis of handi-
cap, exclude qualified handicapped per-
sons. The recipient shall take into ac-
count the needs of these persons in de-
termining the aid, benefits, or services 
to be provided. 

[45 FR 63268, Sept. 24, 1980, as amended at 68 
FR 51370, Aug. 26, 2003] 

§ 18.439 Private education. 
(a) A recipient that provides private 

elementary or secondary education 
may not on the basis of handicap, ex-
clude a qualified handicapped person if 
the person can, with minor adjust-
ments, be provided an appropriate edu-
cation, as defined in § 18.433(b)(1), with-
in that recipient’s program or activity. 

(b) A recipient may not charge more 
for providing an appropriate education 
to handicapped persons than to non-
handicapped persons except to the ex-
tent that any additional charge is jus-
tified by a substantial increase in cost 
to the recipient. 

(c) A recipient to which this section 
applies that provides special education 
shall do so in accordance with §§ 18.435 
and 18.436. Each recipient to which this 
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section applies is subject to §§ 18.434, 
18.437, and 18.438. 

[45 FR 63268, Sept. 24, 1980, as amended at 68 
FR 51370, Aug. 26, 2003] 

POSTSECONDARY EDUCATION 

§ 18.441 Application. 
Sections 18.441 through 18.447 apply 

to postsecondary education programs 
or activities that receive Federal fi-
nancial assistance from the Depart-
ment of Veterans Affairs and to recipi-
ents that operate or receive or benefit 
from Federal financial assistance for 
the operation of such programs or ac-
tivities. 

[45 FR 63268, Sept. 24, 1980, as amended at 68 
FR 51370, Aug. 26, 2003] 

§ 18.442 Admissions and recruitment. 
(a) General. Qualified handicapped 

persons may not, on the basis of handi-
cap, be denied admission or be sub-
jected to discrimination in admission 
or recruitment by a recipient. 

(b) Admission. In administering its ad-
mission policies, a recipient; 

(1) May not apply limitations on the 
number or proportion of handicapped 
persons who may be admitted; 

(2) May not use any test or criterion 
for admission that has a dispropor-
tionate, adverse effect on handicapped 
persons or any class of handicapped 
persons unless: 

(i) The test or criterion, as used by 
the recipient, has been validated as a 
predictor of success in the education 
program or activity in question; and 

(ii) Alternate tests or criteria that 
have a less disproportionate, adverse 
effect are not shown by the Secretary 
to be available; 

(3) Shall assure itself that: 
(i) Admissions tests are selected and 

administered to best ensure that, when 
a test is administered to an applicant 
who has a handicap that impairs sen-
sory, manual, or speaking skills, the 
test results accurately reflect the ap-
plicant’s aptitude or achievement level 
or whatever other factors the test pur-
ports to measure, rather than reflect 
the applicant’s impaired sensory, man-
ual, or speaking skills (except where 
those skills are the factors that the 
test purports to measure); 

(ii) Admissions tests that are de-
signed for persons with impaired sen-
sory, manual, or speaking skills are of-
fered as often and in as timely a man-
ner as are other admissions tests; and 

(iii) Admissions tests are adminis-
tered in facilities that, on the whole, 
are accessible to handicapped persons; 
and 

(4) Except as provided in paragraph 
(c) of this section, may not make 
preadmission inquiries as to whether 
an applicant for admission is a handi-
capped person. After admission, the re-
cipient may inquire on a confidential 
basis as to handicaps that may require 
accommodation. 

(c) Preadmission inquiry exception. 
When a recipient is taking remedial ac-
tion to correct the effects of past dis-
crimination under § 18.406(a) or when a 
recipient is taking voluntary action to 
overcome the effects of conditions that 
resulted in limited participation in its 
federally assisted program or activity 
under § 18.406(b), the recipient may in-
vite applicants for admission to indi-
cate whether and to what extent they 
are handicapped. 

(1) The recipient shall state clearly 
on any written questionnaire used for 
this purpose or make clear orally if no 
written questionnaire is used that the 
information requested is intended for 
use solely in connection with its reme-
dial action obligations or its voluntary 
action efforts; and 

(2) The recipient shall state clearly 
that the information is being requested 
on a voluntary basis, that it will be 
kept confidential, that refusal to pro-
vide it will not subject the applicant to 
any adverse treatment, and that it will 
be used only in accordance with this 
part. 

(d) Validity studies. For the purpose of 
paragraph (b)(2) of this section, a re-
cipient may base prediction equations 
on first year grades, but shall conduct 
periodic validity studies against the 
criterion of overall success in the edu-
cation program or activity in question 
to monitor the general validity of the 
test scores. 

§ 18.443 General treatment of students. 
(a) No qualified handicapped student 

shall, on the basis of handicap, be ex-
cluded from participation in, be denied 
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